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EMINENT LAWYER, | 
EN CONCERNING £54 | 


The RIGHT of APPEAL 


From the Vice-Chancellor of Cambriage, to 
the SENATE ; 


: Supported by a ſhort hiſtorical Account of the 
 Jor1sD1CTION of the UniversiTyY, _ 


In Anſwer to a late Pamphlet, 


Intitled, An Inquiry into the Right of Appeal from 
- the Chancellor or Vice- Chencelor Y the e ty 
| = Cambridge, &c. | 


Is ne erret, . et deſinat laceſſere. 5 * 5 
Habes alia multa, nunc guæ condonabi tur; | 
Que proferentur poft, /t perget ledere. 
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1 HE. diſpute concerning Appeals, 
; which at preſent engages the At- 
| tention of the Univerſity of Cam- 
= bridge, is apparently of ſuch im- 
portance to the Peace and Welfare of that 
great Body; that it could not but be expected 
from any one, who propoſed to deliver his 
Thoughts . upon it to the World, that he 
ſhould at leaſt have taken care to inform him 
{elf perfectiy of the Merits of the Queſtion, 
before he preſumed, in ſo public a Manner, 

o concern himſelf in it, 
It muſt, therefore, ſurprize the Reader of 
alate Inquiry into the Right of Appeal, &c. 
* to 


[2] 
to find, that the Writer of it, whoever he be 
_(for as he chuſes to conceal his Name, I ſhall 
"Hot take the Liberty to conjecture of it) ſhould 
adventure to treat a Matter of this Conſe- 
quence, without any diſtin Knowledge of 
the State of the Caſe itſelf, or indeed without 
appearing to poſſeſs one fingle Qualification, 
Which is required to do. Juſtice to it. For 
the Queſtion, diſcuſſed, is of ſuch a Nature, 
that it cannot be determined, nor indeed to- 
lerably treated by any one, who hath not a 
pretty exact Knowledge, of the Hiftory, Cu/- 
toms, and Statutes, of the Univerſity ; and 
who is not, beſides, at leaſt competently ſkill- 
ed in the Civil and Ecclefiaſtical Laus. And 
yet this Writer, as tho nothing elſe was re- 
quired of him, beſides a confident Face, and 
willing Mind, boldly undertakes to decide 
upon it, under a perfect Incapacity in all theſe 
reſpects. Inſtead of an accurate Acquaint- 
ance with the Practice and Uſages of the Uni- 
verſity, it appears, he had no further Know- 
ledge of them, than what a few haſty and 
ill-confidered Extracts from the Regiſter had 
ſupplied him with. 80 far is he from being 
converſant in the Statutes of the Univerſity, 
that he blunders in every Attempt to explain 
| | | the 
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TAN. 
the very eaſieſt of them. And'as to his Law, 


he has only ſkimmed the Surface of it for a 
few frothy Terms, without giving the leaſt 
Proof of his being poſſeſſed, in any Degree, 
of the Senſe and Subſtance of it. This utter 
inability to diſcuſs a Point, he had voluntarily 
undertaken, muſt be thought the more extra- 
ordinary in a Perſan, who, throughout the 
whole, aſſumes an Air of Authority; and 
tho he profeſſes modeſtly in his Title Page to 
_ enquire, yet, in effect, preſcribes and dictates 
from one End of his Pampblet to the other. 
The Tone of this Diſ puter, whatever be- 
comes of his Reaſoning, is all along deciſive; 
and he does and muſt infift, as if he thought 
his very Word of Force enough to bear down 
all the Reaſon and Argument, that could be 
oppoſed to him. 

Indeed the ſuperior Airs he gives himſelf, 
on all Occaſions, are not without their Uſe. 
For Perſons unacquainted, as the generality of 
his Readers muſt needs be, with the Queſtion 
itſelf, are readily enough inclined to believe, 
that a Perſon ſo aſſure, cannot be ſo entirely 
ignorant of the Merits of it, as in fact he is, 
And they who know better, cannot but ap- 
prehend ſomewhat from the aſſumed Authori- 
ty of a Writer, who talks ſo big; however 
” A 2 his 
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his total inſufficiency might, in other Reſpects, 
provoke their Contempt. For my own Part, 
I could not help conſidering him as a Perſon of 
eminent Dignity 1 in the Univerſity ; whoſe 
Rank in it might give him a Right to dictate 
to the School-Boys of the Place ; for ſo he 
gives us to underſtand, he conceives of the 
Members of the Univerſity Senate (@), In pur- 
ſuing my Conjectures further about him, I 
was ſometimes inclined to think, from the 
very reverend Regard he every where profeſſeth 
for the Heads of Colleges, that he muſt, 
himſelf, be one of that illuſtrious Body; and 
Was led to excuſe the Superiority of his Man- 
ner from reffecting, that a Habit of govern- 
ine Abſolutely in his own College, (for ſo he 
thinks Heads of Colleges have a Right to (b) 
govern) had inſenſibly inſpired that deſpotic 
Style and Language, which were fo diſguſt- 
ful, and had looked fo ungtacefully, in any 
other. But then, again, my profound Re- 
ſpe and Eſteem of that venerable Order, 
and my actual Knowledge of the great Ta- 
tents, with which theſe reverend Perſonages 
ſo worthily preſide in their high Places, would 
not ſuffer me to imagine, that any of their 
Number could be ſ% unqualified to treat a 


a) Page 70. (6) Page 12, 0 
| | Matter 
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Matter of a merely Academical Nature, as 
this Writer had ſhewn himſelf to be; and eſ- 
pecially, as it immediately concerned their 
own Authority, which they ſo aſſiduouſly ſtu- 
dy, and fo perfectly underſtand, On the 
whole, I was forced to diſmiſs this Con- 
jecture, as having no reaſonable Foundation 
to reſt upon; and, in perfect Civility and good 
Manners towards a Set of Men, for whom I 
have ſo ſincere an Honour, could only con- 
clude him, at laſt, to be ſome weak and ſhal- 
low Pedant; unknown and uncountenanced 
by them; whole Vanity had done him an ill 
Turn ; and thruſt him unadviſedly on a 
weighty Office, which he had no Warrant, 
as he had no Abilities, to diſcharge, 
Under this Opinion-both of the Writer and 
his Performance, which as the Reader ſees, I 
took not up upon flight Grounds, it was not 
likely I ſhould ever think of giving myſelf the 
leaſt Trouble about either; much leſs that I 
' ſhould believe it worth the while to under- 
take in form, the Examination of a fooliſh 
Pamphlet, which indeed I had hardly Pati- 
ence enough to peruſe. The Truth is, it had 
lain for ever unnoticed by me among the 
Rubbiſh, which, of late hath ſo oppreſſed 
the Publick, on the Subject of our Academi- 
Bie cal 
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cal Diſputes ; or, at leaſt, had been left for 

ſome future ACADEMIC to diſcourſe of, at 
his Leiſure ; had it not been for the Opinions 
of two truly learned and reſpectable Lawyers; 
which the Inquirer has thought fit to inter- 
ſperſe, as a little needful Seaſoning, in his 
inſipid Performance; and which, indeed, give 
it all the Real Weight and Authority, it can 
poſſibly carry with it to Men of Senſe. © 
The Inquirer, as ſuppoſing theſe Gentle» 
men to afford ſome Countenance to the good 
Cauſe, he is maintaining, thinks fit, on the 
Mention of their Names, to. drop his Creſt 
a little; and, in a lower Tone of Voice than 
uſual, affects to treat them even with ſome 


Appearance of Reſpect. Yet this he does in 
ſo aukward a Manner, as ſhews it was not 


uſual or familiar to him, to deſcend to ſuch 
Submiſſions ; for, as the Height of that Civi- 
lity, which he was willing to expreſs towards 
them, he chuſes to diſtinguiſh them only by 
the title of the Gentlemen of the Lo Rosex, 
What Impreſſion the Idea of a Sweeping 
Train may poſſibly make on the Phantaſy of 
this Writer, I know not ; but I, who am 
more concerned about the Heads than the 
Tails of theſe learned Gentlemen, ſhould 
have thought it an apter Compliment to have 
| turn'd 
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turn' d our Attention the other Way, Unleſs, 
perhaps, he was ſecretly conſcious, that by a 
little unfair Dealing in the Propoſal of the 
Queries, in Relation to which their Opinions 
were aſked; their Anſwers themſelves did no 
real Honour to the more eſſential Part of a 
great Lawyer, and ſo was willing to pin the 
Credit of them intirely on their Gowns, In 
plain Truth this was the very Caſe, as will 
appear from the Queries themſelves, and the 
Anſwers ; together with a few Obſervations, 
which I hall beg Leave to 1 to 
them. 

«© After idting the 42d and 4875 * Queek 
tt Eligabeth's Statutes, ſome Circumſtances 
« of Mr. A—'s Behaviour, and that an Appeal 
« of the ſame Nature with his was not quite 
« unprecedented, the two following _ 
« were put, ¶ Ing. Pp. 28.] 

« Qu, I. Whether, in this Caſe, the View 

& Chancellor and his Aſſeſſors have not 
« acted ſolely under the 42d Statute, 
« de Cancellarii Officio; and whether 
te any Appeal can lie againſt the Suſpen- 
« ſion of A. by Virtue of that Statute? or 
« whether this Caſe muſt be deemed 
<< one of the Cauſe forenſes, and of Con- 
te ſequence ſubject to an Appeal by Virtue 

| « of 


18 
V of the 4826 Statute, . Foren. 
ee 
* Qu. II. Whether, if indie Oh above 
4 ſtated, the ſaid A— hath a Right to 
«« Appeal from his Suſpenſion ; the ſame 
« Right of Appeal will not follow) to 


2 |  eyery delinquent Scholar, who ſhall 


<<. be puniſhed a trifling Mulct or Piece 


of Exerciſe by the Vice-Chancellor ? 


Aſter lating, ſays be, the 424, and 48th 
Statutes, &c. Whence it appeats, that no 
other Evidence was laid before the Law- 
yers, with Regard to the Right of Appeals, 
than certain Extracts from Q. Elizabeth's 
Statutes: Which was not the moſt certain 
method of obtaining an accurate Deciſion. 


For, tho the Queen's Statutes alone, as we 


apprehend, afford ſufficient Evidence of our 
Right, yet they are by no Means, as will 
preſently be ſeen, the whole Evidence. 

But, waving this Conſideration, let us come 
directly to the Queries themſelves. The fir/# 


is a Maſter- Piece in its Kind, and may be of 


Uſe to inſtruct future Queriſts, how to pro- 


poſe their Doubts in the moſt convenient 


Manner. | | 
For inſtead of aſking the Lawyers, whether 


the Powers, given in the 42 d Statute are ſub- 


155 
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Jetk to appeal, the Queſtion is put to them, 
whether in ſuſpending Mr, A— they had 
acted under that Statute? Again ; inſtead of In- 


quiring whether the Furiſdifion given in the 
i Statutes be the ſame or different, the 


Query is (on Su ppoſition of a Difference) to 

which Claſs of Tryals Mr. A caſe belong- 

ed? In ſhort, the Lawyers were made to be- 

lieve, that this was the main Point in Diſpute, 

whether the Caſe before them was of a crimi- 

nal or (as the Inquirer expreſſes it) of a fo. 
renſic Nature. 

It would have been hard indeed, if a De- 
ſign ſo well laid, and ſo artfully conducted, 
had failed of Succeſs, Accordingly, we find 
both the Lawyers expreſsly declaring, that the 
. Caſe in Queſtion belonged to the 424 Statute, 
and from thence ſeeming to infer, that an 


Appeal is not to be allowed, 


Anſwers to the Queries, 
« TO Q. LI am of Opinion, the Vice- 
„ Chancellor's Authority in the Caſe 
above ſtated, is well founded by the 
4 424 Statute, de cancellarii Officio, and 
« that the Vice-Chancelfor and his Aſ. 
ee ſeflors ated under that Statute; and 
that this Caſe does not fall under the 


B 48th 
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[ 107]. 

48th Statute. And I am of Opinion, 
te that an Appeal does not lye in the 
&« preſent Cale. 

To Qu. II. This in Effect is anſwered 
e by what I have ſaid upon the fiſt 
&« Queſtion, And if an Appeal might 
te be allowed in the preſent Caſe, it 
« would be of moſt fatal Couſequence 
« to all Diſcipline in the Univerſity ; 
&« ſince it would take away all Diſtinct- 
« jon between the two Statutes ; and 
« every Scholar, who ſhould fall 8 
« any Cenſute or Puniſhment inflicted 
tte by the Vice-Chancellor, might have 


* his Appeal, and the 42d Statute would 


* be entirely of no Effect. 
Dec. the 12th-170. V. N— 


To Q. I. Upon Confideration of the two 
« Statutes 8 recited, it ſeems to me 


ec that the firſt was calculated to give a 
« Juriſdiction and Power to the Chan- 
t cellor, or in his Abfence to the Vice- 
cc Chancellor, to interpoſe in criminal 


„ Matters, i. e. in Matters relating to 
Diſcipline: The latter gives a Juriſdi- 

« tion or Cognizance in civil Matters, 
a * i, e. Matter of Controverſy concerning 


civil 


[LD 

« civil Rights: and therefore the firſt 
« gives Power, Contumaces, &c. ſuſpen- 
« fone Graduum, carcere, aut alio levio- 
« ri ſupplicio judicio ſuo caſiigare : by 
« the latter, Power is given to determine 
« Cauſas et lites, viz, Cauſas forenſes, 
« for that is the Title of the Statute. As 
“ to the firſt, I think that the Juriſdi- 
&« Qijon is final in the firſt Inſtance; for 
« his Power is Judicio ſuo caſtigare; 
« and it muſt neceſſarily be fo, for im- 
« mediate Impriſonment ſeems to be one 
« of the Puniſhments, which he may 
&« inflict, againſt which there can be no 
« Appeal, for it may be executed before 
« there can be any Appeal. As to the 
&« other, viz. the civil Juriſdiction, there 
« the Statute requires ſpeedy Determi- 
« nations, but gives an Appeal from his 
te Sentences in Foro, and preſcribes the 
« Manner of Appealing. Upon theſe 
&« Principles, I think that no Appeal can 
« lye, the Suſpenſion of A— being 
« grounded, I think, on the Statute de 
« Cancellarii Officio; and that this is 
« not Cauſa farenſis within the latter 
Statute. 


B 2 _« Ty 
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Ft To Q-1. If all Offences againſt the Sta- 
« tutes are puniſhable. by this Statute, 
« the Puniſhments for the minora, as 
.« well as the majora delicta, would be 


e appealable; which I think . be 
„ abſurd, 


Linc. Inn, Dec. the 13th 17 0. 
R. 1 —. 


It is ſeen, that both theſe Opinions reſt on 
one common Foundation, viz. that the 42d 
Statute gives Authority in none but criminal, 
the 487 in none but civil Cauſes, Now if this 
Support ſhall appear to be wholly imaginary, 
all that is built upon it maſt fall to the Ground. 
Let us proceed then to examine the Statutes 
themſelves ; or rather ſimply to repreſent 
What is contained in them. We ſhall have 
no Occaſion for nice Diſtinctions, or remote 
Inferences; the plain literal Senſe of the Paſſa- 
ges to be cited will overthrow, at once, the 
Principle we are oppoſing ; will afford ſuch 
an Evidence as cannot be reſiſted, until a 
Method of interpreting ſhall be found out, 
wholly independent on the received rules of 
Criticiſm and Grammar. 

The 424 Statute is entitled De Cancellarii 
Mio, and contains an Enumeration of che vari- 
QUI 


„ 
ous Powers conferred on him by the Univerſity: 
It gives him a Right to hear and decide contro- 
wverfies ; to call Congregations; to give and 
" refuſe Degrees; to puniſh the Tranſgreſſors of 
the Statutes; to ſee that the Univerſity Officers 
do their Duty; to inflift Cenſures on ſome par- 
ticular Sorts of Offenders, therein named, in 
ſome Caſes with, in others without, the Conſent 
of the Heads; to give or refuſe Leave to Mem- 
bers of the Senate to go out of a Congregation, 
before it is ended, and to impoſe a Mulct on 
thoſe who depart without Leave; to require the 
Preſence of Regents and Non-regents af Con- 
gregations and Conciones ad clerum; and to 
puniſh the Abſent ; and laſtly, to mate new 
Statutes with the Conſent of the Univerſity. 
Now I think I may fafely refer it to any 
Reader, whether the ſingle Deſign of this 
Statute was to convey Authority in criminal 
Cauſes? Or, whether it be not manifeſtly an 
Enumeration of the various Branches of the 
Chancellor's Power, intended to give, at ance, 
a general View of the whole? 

Ifany one ſhall think that the Adminiſtration 
of civil Juſtice is not here included, I muſt de- 
fire him to read again the very firſt Clauſe. 
Cancellarius poteſtatem habebit ad OMNEs— 


contreverfias 


[14 ] 
controverſias—— tum audiendas tum dirimen- 
das. Nothing ſure but the moſt outrageous 
- Zeal for a deſperate Cauſe can make any one 
affirm, that the Word Controverfias is neceſſa- 
rily confined to the Tryals of Offenders. But 
if not, then the Statute gives Juriſdiction of 
both Sorts, in civil as well as criminal Cauſes, 
With as little Foundation has it been aſſert- 
ed, that the Juriſdiction given in the 487 Sta- 
tute relates only to civil Cauſes. The ſingle 
Ground of this Aſſertion is the Title of the 
Statute, viz. de caufis forenſibus. It happens 
that a certain Set of Men, by endeavouring 
for a long Time to deceive others, have in the 
End deceived themſelves. For I would, in 
Charity, ſuppoſe them to be ſincere, when 
they tranſlate Cauſe forenſes, Cauſes between 
Party and Party. It is true, no ſuch uſe of 
the Words can be found in antient Authors; 
or, in what might have been more convin- 
cing to them, modern Dictionaries. But 
what then? Admitting that a School-boy 
would have conſtrued theſe Words Tryal in 
i Court, or public Tryals, yet this ſure cannot 
| be alledged as a Precedent to grave and wiſe 
| Men: much leſs can it be expected they 
ſhould reverence Quotations drawn from Hea- 


then 


[75] 
then Writers, who had no Idea at all of thi 
Ways of ſupporting Diſcipline in an u. 
verſity. 

But if the Title of the 48th Stat. will not 
confine the Juriſdiction it gives, what ſhall 
we ſay to the Statute itſelf ? It begins with 
theſe plain Words, never afterwards re- 
ſtrained or limited, OMNEs cauſe et lites, 
que ad Univerſitatis notionem pertinent, 
tam Procancellari quam Commiſſarii judicia 
ſubjiciantur, If this Clauſe be not general, 
I ſhould be glad to know, whether a general 
Clauſe be poſſible? Whether any Words can 
be invented of ſufficient Extent to include 
Trials of every fort? But it is not indeed to 
be thought ſtrange, that the ſame profound 
Critics, who would confine omnes controver- 
fie, to criminal Cauſes, ſhould confine omnes | 
cauſc et lites to civil Cauſes only, 

After all, I have a good Mind to- give up 
this Point, for the Sake only of trying the 
Experiment, what Advantage can be made of 


it: Let it, then, be ſuppoſed, that the juriſ 
diction given in the 48. Stat. and the Ap- 
peals allowed in it, belong only to civil 
Cauſes; and let it be further ſuppoſed, that 

the 


1216] 
the 42d Statute relates meerly to criminal 
Cauſes, What will follow? That the Q's 
Statutes allow no Appeals, for that the Omije 
fon in this Statute amounts to a Prohibition ? 
Nothing can be wider from the Truth, than 
this Concluſion. . For, 1. the Powers given 
tothe Chancellor may not be exerciſed in an 
arbitrary Manner, but in ſtrict Conformity to 
the Cuſtoms and Privileges of the Univer- 
ſiry: If this Reſtrict ion were not always to 
be underſtood, the Chancellor might confet 
Degrees by his ſole Power; for no mention is 
trade in the Statute of the Confent of the 
Univerſity. The Powers then, here given 
to the Chancellor, are to be limited by the. 


 . known Rights of the Senate; and among 


theſe Rights no poſſible Reaſon can be given 
why that of Appeals ſhould not be included: 

a Right (as will preſently appear) of very 
great Antiquity, perhaps not leſs antient than 
the Univerſity itſelf. 2dly. The very ſame 
Clauſe which impowers the Chancellor to 
judge omnes controverſias Scholaſticorum, that 
is (as we are now to render the Words) all 
Offences committed by Scholars, requires him 
to judge ſecundum jus civile et corum privi- 
 bgia et. conſuetudines: and conſequently to 
judge 


mo | 

judge not finally, but under an Obligation of 
having his Sentence re-examined on an A ppeal 
made to the Univerſity. 

There is another Argomenit in Mr. Was 
Opinion, which ſeems indeed, at firſt fight, 
to be more ſpecions. He obſerves, that the 
Chancellor is to puniſh Contumacy and fone 
other Offences judicio ſuo, and feems to think 
theſe Words might be intended to prevent Ap- 
prals. But the learned Perſon muſt excuſe 
my differing from him, alſo, upon this Head. 
The Queen's Statute de Off. Cancell. is copi- 
ed, with ſome Alterations, from a Statute 
upon the ſame Subject in the ii Collection, 
ſhe gave the Univerſity ; as that was verbatim 
from one of King Edward's. In this Statute 
the Chancellor was impower'd to puniſh judi- 
cio ſuo et aſſenſu majoris partis præfectorum 
Collegiorum; that is, he was appointed Judge, 
they Aſeſſors. But the latter Statute of Q. 
Elizabeth diſtinguiſbed theſe Puniſhments in- 
to two forts, regard being had to the Impor- 
tance of the Puniſhments themſelves, and to 
the Rank and Condition of the Offender, 
In Cauſes of leſs Moment, and towards Of- 
fenders of inferior Rank, the Chancellor was 
to proceed judicio ſuo: in others, non fine 
conſenſu præfectorum Collegiorum, Theſe 

C tuo 
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tuo Clauſes being ſo manifeſtly oppoſed; we 
cannot - ſurely miſtake, if we interpret the 
former by bis ſole Judgment or by bis fingle 
Authority; and ſuppoſe, that nothing further 
was intended, than to enable him to paſs Sen- 
tence without (c) the concurrence of the 
Heads. A Circumſtance, which will never 
ſhew that his Deciſion ought to be final. 

There is one point more in which I cannot 
help diffenting from the Gentleman laſt na- 
med. He ſeems to think, there can be no 
Appeal from a Sentence of Impriſonment ; 
becauſe ſuch Sentence is to be executed imme- 
diately, But I need not obſerve to ſo good a 


Judge, that an Appeal apud acta may ſuſpend 
this execution ; and he has not fayoured us 


(c) Or, by Fudicio ſuo may be underſtood, that the Chan- 
cellor is impowered to inflict which of the ſeveral Cenſures, 
mentioned 1n the Statute, he ſhall think fit, on Offenders. The 
Words are ignawes &fc. ſuſpenfione graduum, carcere, aut elio 
leviore ſupplicia, Jupicio suo caſfigandot. And the ſame is 


the meaning of O ANR svo in the Statute de Officio 


Procuratorum; on which the Inguirer affects to lay ſome Streſs, 


Ip. 32z.]“ Eu, gui deliguerit, primd pecunid prefinita mulc- 
% tabit; iterum delinguenti duplicabit mulftam ; tertio vero fs 
* deliquerit, gravius, pro ARBITRIO suo, Coercebit.” But 
take it in which Senſe you will, either of paſſing Sentence by 
bis fingle Authority, or determining the kind of Puniſhment at 
his Diſcretion, neither way can this Expreſſion be made to ſerve 
the Cauſe in hand. No Art ot conſtruction can pick, out of 
the Words judicio ſuo, the ſenſe of Final Determination. 


with 


* 


E. 
with his Reaſons why this Manner of Appeal- 
ing may not be allowed (as it always has 
been allowed) in the Univerſity. 
- As to the ſecond Query. it is a doubt alto- 
gether ſuperfluous; and ſeems to have been 
propoſed for no other Reaſon, than to obtain 
Opinions concerning the Expediency of Ap- 
peals; which is not ſurely a Point of Law. 
The learned Gentleman, wha has declared his 
Sentiments on the Queſtion, muſt therefore | 
pardon us, if we do not receive them with the 7 
ſame Deference, as if the Subject had fallen 
„within the proper Limits of his Profeſſion. 
But I think it unneceſſary to dwell any 
longer on theſe Queries, or the Anſwers to 
them ; fince it is clear, that the learned per- 
ſons were abuſed by a partial and unfair Re- 
preſentation of the Cafe ; of which had they 
been fully informed, as they ſhould have been, 
by laying before them a juſt View of the 
Queſtion in debate, and by furniſhing them 
with the proper Materials to decide upon it; 
there is no Reaſon to doubt, that Perſons, fo 
eminently qualified to judge of all Ditputes 
of this Nature, would have given much 
more ſatisfatory Opinions about it, and ſuch 
-as the Univerſity might ſafely admit, as de- 
cilive in the preſent Caſe. And I think ray- 
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before the Reader, as a full and 
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ſelf authorized to ſay this the more confident» 


ly, as it luckily happens, that the proper Que- 
Ties concerning this very Point were, ſome 
Years ago, put more honeſtly by a very ex- 
eellent Perſon, at that time Vice-Chancellor 
of the Univerſity; and therefore, anſwered 
very differently by the greateſt Lawyer of 
this or any Age; from whoſe Deciſion tho 


| there lies an Appeal, yet his Sentence never 


was, as indeed, no good Man had ever Cauſe 
to wiſh it /bould be, reverſed. 

Theſc Queries together with the Anſwer 
of this great Perſon to them, I purpoſe laying 
perfect Con- . 
futation of all that has been yet advanced 
againſt the Right of Appeal to the Univerſity ; 
and as carrying with it more Authority, than 
any thing which the moſt knowing academi- 
cal Advocate could poſſibly ſay for it. But, 
that the Reader may come the better prepared 
to judge of the Merits of his Determination, 
and as ſome further Support to it for the Satis- 
faction of ſuch, as are unacquainted with the 
State of the Caſe itſelf, I have judged it nat 
improper, in the firſt Place, to draw together a 
brief, hiſtarical Account of the Furiſdiction of 
ibe Univerſity ; collected from authentic Mo- 
numents, which are well known to ſuch as 

SO are 
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are verſed in academical Matters ; and which, 
if there ſhall be Occaſion, will be produced 
at large, in a more proper Place, | 
The Univerſity of Cambridge was poſſeſſed 
of a Juriſdiction over its own Menthers, as 
Clerici, many Years. before any was granted 
to it by Charter from the Crown, This Ju- 
riſdiction, being Eccleſiaſtical, ſeems to have 
been originally derived from the Biſhop af 
the Dioceſe. The Cauſes, cogniſable by the 
Univerſity, were chiefly Cauſes of Correc- 
tian ; the Rule of proceeding in the Court, 
was the Eccleſiaſtical Law, and Statutes of 
their own making, conſonant to that Law, 
The Cenſures inflicted upon Offenders, were 
either Eccleſiaſtical, viz. Excommunication, 


Su gen ſion, &c. (d) or ſuch as were appointed 
by the Statutes for particular Crimes: And the 


(4) The Ignorance of the Inquirer, who aſſerts, that the 
2 has nothing to do with Ecclefiaſtical Cenſures, and that 
uſpenſion from Degrees, in particular, is a Puniſoment merely 
Academical| p. 26. is amazing. Had he been in the leaſt qua- 
lified to treat the Matter he has undertaken, he would have 
known, that 1 9 is not merely an Uſage of the Univerũty 
Court, as ſuch, but was practiſed by the Ecclefialtical Court of 
the Biſhops or Archbiſhops, as long as they had Juriſdiction in 
the Univerſty. To let in one Ray or two of Light, in mere 
Compaſſion, on that utter Darkneſs, which environs him, and 
ſhuts out all Law, Canon as well as Civil; J will juft refer 
him to ArundePs Conflitutions in a provincial Council; where 
Members of the Univerſity, offending in the Premiſſes, are de- 
clared /uſprndd, ab omni actu Scholaſlico, and deprived, ab omni 
privilegio Sehalaftica, | Lyndwood, de Heret. cap. Finaliter.] 
and the ſame appears in a Conſtitution of Archbiſhop Stratford. 
IIb. De Vit. & Honeſt. Clericorum, cap Exterior.) 


Names 
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Names of Places, Offices, Pleaders, the ſame 
as are uſed in Eccleſiaſtical Courts to this 
Day. a Yb 

This Juriſdiction was not uſually exerciſed 
by the Univerſity in its collective Capacity, 
But a. particular Officer was empowered to 
exerciſe it, under the Name of Chancellor; 
who, as offictal (e), acted by an Authority de- 
rived to him from the Univerſity, was ac- 
countable to them for the Uſe of it, and lia- 
ble to have his Acts annulled at their Diſ- 
cretion ; every Perſon who thought himſelf 
aggrieved by the Chancellor, being at Liber- 
ty to apply to the Body for Redreſs. 
When an Appeal was brought before the 
Univerſity, they uſually authorized Delegates 
to hear and judge it, as was agreeable to the 
Practice in other Eccleſiaſtical Courts. 

The Juriſdiction here deſcribed, was not 
originally independent; for no Academical 
Deciſion appears to have been final. An Appeal 
always lay from the Judgment of the Univer- 
ſity by their Delegates, to the Biſhop of the 
Dioceſe, till the Univerſity was exempted 


(e) So Mr Attorney General Yorke, in his Argument for the 
. Univerſity in Dr. Bentley's Caſe, — The Congregation are 
eto be conſidered as the Judges of the Court, and the Vice- 
« Chancellor, as their Off.crtal.” The Inquirer hath bimſelf de- 
fired the Reader to obſerve [p. 10. that he C in the Ab- 
ſence of the Chancellor, hath all the Power, which the Univer- 


ſity delegates to this great Officer. 


from 


a3 | 
from his Authority, and their JuridiQion 
made final by Royal Charters, confirmed 
by Act of Parliament. 

In the Reign of Hen. III. Attempts were 
made to carry Appeals directly from the 
Chancellor to the Biſhop, and ſo to paſs 

over the Appeal to the Univerſity, which 
ought to have been an intermediate 
Step. But Hugh de Balſam, Biſhop of Ely 
(the Founder of Peter- Houſe) by a Reſcript 
dated Dec. 1264, entirely fruſtrated all ſuch 
Attempts. 

Nitherto, the Appeals to the Univerſity 
had been from Cauſes Correction and Cen- 
ſure, The Univerſity was not, as yet, poſ- 
ſeſſed of Juriſdiction in civil Cauſes. Scholars 
were firſt allowed, to implead the Burgeſſes 
and other Laics of the Town of Cambridge, 
in all Kinds of Perſonal Actions, before the 
Chancellor of the Univerſity, Anno 33 Edw. I. 
From that Time, the Univerſity began to ac- 
quire a civil Juriſdiction, which, by Degrees, 
was inlarged and eſtabliſhed by Grants from 
the Crown in ſucceeding Reigns. And now, 
in conſequence of this Juriſdiction, Appeals 
were extended from criminal to civil Cauſes, 
Accordingly in a Reſcript of Simon de Mon- 
A Biſhop of Eh, which bears Date, 16 
Cal, 


* 
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Cal. April, Anno 1441, there is expreſs Men- 
fon of Appeals to the Univerfity, in Cauſes 
of both Kinds, For the Deſign of this Re- 
feript is to commiſſion the Univerſity to de- 
termine finally in all civil Cauſes, without 
a further Appeal to his Court; and to pre- 
vent frivolous and vexatious Appeals, from the 
Univerſity to him in criminal Cauſes, by lay- 
ing the Appellant under the Obligation of an 
This Addition of civi/ Power did, by no 
Means abrogate, or leſſen the Spiritual. We 
find, in the Reign of Hen. VI. that all Sorts 
of Eccleſiaſtical Authority were adjudged to 
belong to the Univerſity, by the Prior of 
Barnwell, the Pope's Delegate: and it was 
then made appear, that all theſe Branches of 
Power had both been claimed and exerciſed, 
Time out of Mind. It is certain, the Pro- 
bate of Wills hath at all 'Times belonged, 
and ſtill belongs to the Univerſity. The 
Power of Excommunication was exerciſed as 
lite as the Reign of Hen. VIII. and the Power 
of  Abſolution is exerciſed at this Day, This 
Ceremony is conſtantly pet formed on the 
concluding Day of each Term. And here, 
to obſerve it by the way, gentle Reader, 


een and reverend Spectacle it is, Mr 
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hold the ſpiritual Head of our Univerſity, 
ſpreading his paternal Hands, like another 
Pope, over his erring and miſguided Flock, 
who, in all Humility, receive his ghoſtly Ab- 
ſolution on their Knees. 

It is true, the new Objects of Litigation, 
introduced by the royal Charters, occaſioned 
an Alteration in the Law of the Univerſity. 
For the eccleſiaſtical Laws did not ſuffice for 
the Deciſion of Controverſies about civil 
Rights, particularly Contracts between Scholars 
and Townſmen, and Breaches of the Peace. 
From the Time, therefore, that theſe new 
Cauſes came before the Chancellor, to the 
Reign of Edward VI. his Court was di- 
rected, as our ſpiritual Courts are now, by a 
mixt kind of Law, made up of canon and 
civil Law (e). Vet this muſt not be un- 

6.) That his Court was directed by this Law, appears from 


a Determination of Delegates, concerning /econd Appeals in 
the ſame Cauſe, which I will take the Liberty to tranſcribe. 


De Appellationibus a Delegatis. 


In Dei nomine, Amen. Nos D. Buckmaiſter, Inceptor Da- 
kyns, Mri. Myddylton, Longforth, et Pomell, authoritate nobis 
ab Univerſitate commiſsi, decernimus ac pro firma ſententia 
determinamus, quod liceat unicuique in ſua causi appellare a 
Judicibus Delegatis per Univerſitatem ad eandem Univerſita- 
tem, modd id fiat juxta juris exigentiam, hoc eſt, ſi antea ab 
eodem ſecundi vice in eidem causi appellatum non fuerit. 

nod fi antea bis appellaverit, neutiquam tertiò appellare li- 
cebit, quum id prorſus fit vetitum tam per Jus Crvile quam 
Canonicum: Cæterum unicuique tam actori quam reo maneat 
ſua libertas appellandi in ſui caus a Judicibus Delegatis per 
Univerfitatem modo ſupradicto et a jure præſcripto. [Lib. 


Proc. Fun fol. 132.] derſtood 
| er 
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derſtood without Reſtriction. For the Uni- 
verſity, like other Corporations, had all along 
a Power of making local Statutes ; and not 
_unfrequently particular Uſages acquired the 
Force of Statutes from long Continuance. 

But whatever Changes were made either by 
expreſs Statute or in conſequence of a more 
extended Juriſdiction, the Practice of Appeal- 
ing from the Chancellor to the Univerſity ſtill 
continued ; only, as was obſerved, with this 
Difference, that it now was allowed in civil, 
as before it had been in criminal Cauſes. 

The Right of Appeal, which then ſubſiſt- 

ed, received a freſh Confirmation from the 
Statutes made by the Univerſity itſelf, In 
theſe Statutes the Right is not only referred to 
and preſuppoſed, but Directions are given in 
Regard to the Manner of exerciſing it : 
which Directions, till cancelled by ſucceed- 
ing Statutes, eſtabliſhed the Right, as effec- 
tually, as if it had been originally introduced 
by Statute. The times, when many of theſe 
Statutes were made, cannot be fixed ; but it 
is certain, they were collected and tranſcribed 
into the Proctor's Books, between the Year 
1490 and 1500. 
see old Statutes De Fudiciir et Foro ſcholarium ; De 
pit Appellantium; De tempore proſequendi Appellationes. I 
© 
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In the Reign of Edward VI. a Body of 
new Statutes was given in a Viſitation under 
an eccleſiaſtical Commiſſion ; which enjoin- 
ed, among other Things, that the Juriſdiction 
of the Univerſity ſhould be directed by the 
civil Law; that is, as every one underſtands, 
a Mixture of the civil and canon Law, or 
what Oughton calls Tus Eccleſiaſtico-Civile; 
the fame which prevails in all eccleſiaſtical 
Courts to this Day, And, in the 1/t Year of 
Q. Elizabeth, Statutes were again given to the 
Univerſity in a Viſitation under a like Commiſ- 
ſion; which were almoſt an exact Tranſcript 
of thoſe before given in the Reign of Edward 
VI. TheRight of Appealing from the Chan- 
cellor to the Univerſity, received no Altera- 
tion from theſe Statutes. For there is no Clauſe 
in either of them, by which ſuch Appeals 
are forbidden or even reſtrained. According- 
ly, the Practice appears to have continued to 
the time, when Q. Elizabeth gave her ſecond 
Body of Statutes (under the Broad Seal, in- 
deed, but not by Viſitors under eccleſiaſtical 
Commiſſion) which was in the Year 1570. 
What Alterations have been made by theſe, or 


by the Practice of later Times, remains to be 
conſidered. 


D 2 It 
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It is plain from ſeveral Paſſages in Q. Eli- 
zabeth's new Statutes, that many of the an- 
cient Statutes and Cuſtoms of the Univerſity 
were deſigned to be continued ; and in Stat. 
50, we have a Direction given, by which we 
may underſtand, what Statutes and Cuſtoms | 
were to be preſerved, and what not. Thoſe 
only ſhe declares to be taken away, gue Scrip- 
turis Sacris, inſtitutis noſtris, iſtis latutis ad- 
ver ſari videbuntur. Of which number the 
Practice of Appealing from the Chancellor to 
the Univerſity was not one. 

There is, beſides, the leſs Reaſon to imagine 
this Practice was aboliſhed, becauſe, in Stat. 
42, the Queen requires all Cauſes to be heared 
and determined ſecundum jus civile; and in 
her Charter to the Univerſity, confirmed by 
Ad of Parliament, ſecundum leges et conſuetu- 
aines ſuas, ante tunc uſitatas, which, as ap- 
pears, were agreeable to the civil Law. This 
Law allows Appeals in Caſes of Correction 
and Cenſure, and therefore it is certain that 
Appeals were allowed by Q. Elizabeth. 
Indeed nothing but a clear and expreſs Pro- 

hibition could make us imagine, that the 
Right of Appealing, a Right of particular 
Importance, was deſigned to be either wholly 
aboliſhed, or reſtrained only to civil Cauſes. 
And ſuch Prohibition, had it been the Queen's 
Intention 
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Intention to forbid Appeals in any Caſe, might 
the rather have been expected; as in the 4875 
Stat. where ſeveral Directions are given con- 
cerning Appeals, one antient Uſage of the Uni- 
verſity, (g) in relation to them, is expreſsly for- 
bidden: nec ſecunda provocatio omnino admit- 
tatur. Vet ſhe gives not the leaſt Hint of 
reſtraining Appeals to any particular Sorts of 
Cauſes: which ſurely were an unaccountable 
Omiſſion in this Place, had ſhe actually in- 
tended to lay them under any ſuch Reſtriction. 
And, indeed, it is evident from a MS. of 
unqueſtioned authority, that neither the Body 
of the Univerſity, nor the Heads themſelves 
(ſome of them ſuppoſed to have been concern- 
ed in compiling the Statutes) had the leaſt Ima- 
gination of ſuch Reſtraint. What I mean is 
a MS. in C. C. C. Library, containing ſome 
Complaints of ſeveral of the Body of the © 
Univerſity, in the Year 1572. againſt Q, Eli- 
zabeth's Second Edition of Statutes, and the 
Anſwers of the Heads, &c. One of their 
Complaints is the fruſtrating Appellations, by 
transferring the Power of nominating Delegates 
from the Profors, in whoſe Hands it was 
before lodged, to the Caput; and by encreaſ- 
ing the Forfeit of Appeals, from a very in- 
(g ) See Determination of Delegates, before cited, p. 25. 
| conſiderable 


l 

conſiderable Sum to 20 5. with an Addition of 
25. to be paid to the Proctor; an Expence, 
which, as was then urged by the Body, 
would prevent poor Scholars imjured, from 
the Benefit of appealing, having not ſo much 
Money. What, now, is the Anſwer of the 
Heads to this Complaint ? Why, that for the 
Stay of the Quietneſs of the Uni ver fity, it was 
neceſſary to lay Appeals under theſe Reftric- 
tions. Not a Syllable is ſaid againſt the Right 
of Appeal itſelf in any Caſe; though the Com- 
plainants bad expreſsly ſet forth the Import- 
ance of having Appeals unincumbered by theſe 
Limitations, for the Redreſi of Wrongs, in 
general. Nay, the Wrongs, they apprehend- 
ed, are even ſpecified; ſuch as Puniſhments 
of @ Regent in the Regent-houſe, for modeſtly 
aſting a Queſtion ; or of a Diſputer, for mo- 
defily diſputing; which, if we are to call 
them Caufes at all, are ſurely Cauſes of Cor- 
rection. 

Nay, ſo far are theſe Statutes from probi- 
biting Appeals, that they have actually given 
the ſtrongeſt Sanction to this Practice, by 
admitting the Right in very general Terms, 
and preſcribing Rules for the Exerciſe of it. 
Stat. 48. 


The 
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The ſubſequent Practice, till of late Years, 
cannot now be known, either from the Neg- 
lect or Corruption of the Univerſity Regiſters, 
who have not taken Care to record the Pro- 
ceedings before Courts of Delegates. Only 


a few looſe Papers have been accidentally 
preſerved, from which it appears, that Ap- 
peals were allowed in civil Cauſes, and there 
is no Reaſon to imagine, they were diſconti- 
nued in Cauſes of Correction, as no Diſtinc- 
tion was made by the Statutes on Trials, be- 
tween civil and criminal Cauſes. 

But, if it were true in Fact, that no Appeals 
had been heared between 1 570 and 172 5, in 
Cauſes of Correction and Cenſure, yet this 
would not affect the Right, any more, than 
the want of Appeals from a Cenſure of a 
peculiar Sort, would render that ſingle Kind 
of Cenſure unappealable. For, a Right, ex- 
tending to various Particulars, will not ſure- 
ly be leſſened from want of Opportunity or 
Inclination, to exerciſe it in every one of 
them. And ſuch Diſuſe would be the leſs 
ſtrange in the Inſtance before us, becauſe 
the Diſcipline of the Univerfity hath been 
chiefly ſupported by Cenſures, inflicted in 
ag Colleges. Little of this Buſineſs is 


left 
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Teft to the Vice-Chancellor ; and they who 


know the Univerſity, and wiſh well to it, will 
not, perhaps, deſire to ſee more of it in his 
Hands. 

If the ſuppoſed Diſuſe of Appeals in crimi- 


nal Cauſes, ſhall yet be thought to have abo- 
liſhed the Right; the Opinion, now to be 


produced, will at once remove ſuch Suſpi picion; 


even though it ſhould not be inſiſted, as it 
may, that this pretended Preſcription itſelf, is 
already deſtroyed, by three Inſtances of Ap- 
peals in Cauſes of Correction, the firſt of them 
in the Year 1725. 

But, before I proceed any further, I would 
beg Leave to make one general Obſervation 
on what hath been now advanced. It is this: 
A great Civilian had expreſsly affirmed, f hat 
& Appeals are always admitted in thoſe 
« Courts, where the civil and eccleſiaſtical 
« Laus are in Force, where Penance, Suſ- 
& penſion, Deprivation, or any Cenſure is in- 
& fifted as the Puniſhment of a Fault (b. 

To all which, the Writer of the Inquiry 
gives his entire Aſſent: The Obſervation, ſays 
he, is undoubtedly juſt. Now the capable 
and impartial Reader is left to judge, whether 
it be not moſt evident, from the Fas here 


YP. 26. 
1 offered 
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offered to his Conſideration, that the Juric 
diction of the Pniverſity 1 is, in the propereſt | 
Senſe of the Word, Eccleſiaſtical; and fur- 
ther, whether the Civil and Eccle efiaftical 
Laws be not of Force in the Univerſity Court. 
The Diſpute then is brought to a ſhort Iſſue. 
Appeals are, by the full Conſent of the In- 
quirer himſelf, to be admitted. 

I come now to the OPINIO elf, of 
which I will only ſay, further, that it was 
not given by the great Perſon, haſtily or neg- 
ligently, but with all the Care and Delibera- 
tion, which ſo important a Matter deſerved : 
As is clear, not only from his Diligence in 
calling for, and inſpecting the Commiſſary-s 
Patent, which, he clearly ſaw, was of Mo- 
ment to the Determination, but from the 
Time he took to conſider it. For the Queries 
appear to have been put ſome time before 
Chriſtmas ; and this Opinion beats Date the 
18th of March following. 

W. I. « Whether Appeals to Delegates by 

e the Statute de cauſis forenfibus, are re- 

. trained to civil Cauſes, in which two 

Parties are litigant ?” © -- 

I The Statute de caufis forenfibus | is 
"penned in ſuch general Terms, that I 
_ think the Appeal to Delegates thereby al- 


E lowed, 
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lowed, cannot be reſtrained to civil 
Cauſes only, wherein two Parties are 


litigant, but doth extend to Cauſesof Cor- 


rection and Cenſure; the rather becauſe 
the Appeal from the Commiſſary to the 
Vice-Chancellor, is given in the ſame 
Clauſe, and in the ſame Manner with 
the Appeal, from the Vice-Chancellor to 
Delegates; and the Words of the 
Commiſlary's Patent extend, as well to 
Cauſes of Correction and Cenſure, as to 
civil Cauſes. Now there can be no 
Doubt, but that an Appeal lies from the 
= Commiſſary to the Vice-Chancellor in 
all Caſes. The Entry in Mr. Tabar's 


5 Regiſter, i imports, that, even in Cauſes of 


Correction, an Appeal lies from the Sen- 


tence of the Vice-Chancellor, when he 
. doth not act joiptly with the major Part 
of the Heads of Houſes. 
V II. Whether by the Statute de can. 
„ cellarii officio, which binds the Vice- 
200 Chancellor to proceed. ſecundum, jus 
civile, an Appeal to Delegates can 
« now lie in a criminal Cauſe againſt a 
- .*, Preſcription of 200 Years to the con- 
- © trary,cxceptingonly the Caſe of Camp- 
bell, Anne 1725 id 
Hnſw. 


—_—_ 


, Anſw, There can be no Preſcription i in this 


' Cafe, becauſe the Queſtion depends on 
Statutes, given within ſuch a Space of 
Time, as the Law calls, Time of Me- 


mory. 


9, III. In cafe the Delegates ſhould re- 
« ceive an Appeal, from the Vice-Chan- 
< cellor's Court in a Cauſe of this Kind, 
<« and cite the Vice-Chancellor to appear 
© before them, what the Vice-Chan- 
« cellor ſhould do? Whether appear 
« before them, and appeal from the 
« Sentence of the Delegates to his Ma- 
« jeſty in Council ; or not appear, but 
« apply immediately to his Majeſty by 
« Petition; praying a Prohibition, to 
' « ſtop the Fan. of the Dele- 
c gates? 

Anfw. Suppoſing that there is a a Right of 
appealing to Delegates, from the Sen- 

. tence of the Vice-Chancellor, in a Cauſe 


of Correction or Cenſure, no Authority 


can be interpoſed to ſtay the Delegates 
from proceeding, | But if the Delegates 
' ſhould not have a Juriſdiction, his Ma- 
jeſty i in Council cannot grant a Prohibi- 


tion to them: and if upon an Incident 


of this Kind, the Vice-Chancellor ſhould 
E 2 think 


1 
think fit to bring the Point to a judicial 
Dtietermination; the only proper Me- 
thod, is by applying to ſome of the 
Courts at Weſtminſter, for a Prohibition 
to the Delegates Proceeding, 
| 18 March 1730. 


The Reader ſees, by this Determination, 
that the Queſtion turns entirely upon this 
Point; whether, ſuppoſing there had been no 
Appeals in Caſes of Diſcipline from the Year 
1570 to 1725, as is afferted, but without 
Proof, the Intermiſſion of the Exerciſe of 
this Right for ſo long a Space, could amount 
to a legal Abolition of it. To which the great 
Lawyer, whoſe Opinion has been recited, 
teplies expreſly, no. If any ſhould then aſk, 
what-Evidence there is of ſuch a Right ſub- 
fiſting at that Time? Beſides the Statutes 
themſelves, inſiſted on in the Opinion, I can 
now refer him to the brief Hints, which 
compoſe 'the preceding Account of the Juriſ- 
dition of the Univerſity ; and which the 
Reader may be aſſured, are advanced on the 
beſt Grounds. Much more might, indeed, 
have been ſaid ; for what I have thought fit 
to deliver at preſent on the Subject, is but a 


np __ that e which can and 
| will 
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will be produced, if it be found expedient to do 
it. In the mean while, I may well excuſe 
myſelf from this Trouble. For to talk fur- 
ther on theſe. Matters to a Perſon, who 
appears ſo wholly ignorant of the Hiſtory 


of; the Univerſity, as the Inquirer, were 
a vain waſte of Time; and to take the 
Pains of confuting particular Objections, 
founded on that Ignorance, a ſtill vainer. On- 
ly I will condeſcend to put him in Mind of one 
eſſential Defect in his Argument which runs 
through his whole Pamphlet. It is, that he 
all along goes on the Suppoſition, that 
the expreſs Authority of Statute, is required 
to make good the Claim to Appeals. And 
he therefore very idly lays out his whole 
Strength, in attempting to prove, that no ſach 
expreſs Authority is to be found, either in the 
old or new Statutes, I own, I could not but 
ſmile, at firſt, to obſerve the Inquirer addreſ- 
ſing himſelf, with ſo much Importance, to 
this Taſk. But, when afterwards I came to 
confider, the Labour and Difficulty, with 
which he was forced to make his Way, for 
this wiſe Purpoſe, through the diſcouraging 
Juoverla (for fo I preſently ſaw, he found 
them to be) of the o/d Statutes, I could not, 
upon ſecond Thoughts, but pity his unne- 

Linh | ceſſary 
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neceſſary Sufferings about them; and was even 
| in my own Mind, to blame the Wag- 
gery of the Fellow of a College, whoſe Re- 
gueſt had drawn him into all this Trouble, 
and who, to divert himſelf with him, had 
_ plainly put him on ſo wrong a Scent. The 
Truth is, I could not think this Uſage fair 
in his good Friend, to requeſt him to draw out 
bis Sentiments, on fuch a Point; eſpecially, as 
he tells us, his Time was /o precious, and 
that he had ſo little of it to ſpare, amidſt tbe 
Variety of his neceſſary Avocations (i). It 
had, ſurely, been more kind to inform him 
at once, as I ſhall have the Goodneſs to do, 
that no body, who underſtood the Matter in 
Debate, ever pretended to found the Right 
of Appeal on expreſs Statute ; it being well 
known, that the Right ſtands entirely on the 
Nature of our Furiſdiction; in Conſequence 
of which, there has been a continued imme- 
morial Practice of appealing in the ' Univerſity ; ; 
ſuppoſed indeed, and admitted in both the 
old and new Statutes, and authorized by the 
Preſcription of various Rules, for the Exer- 
ciſe of it; but neither expreſsly commanded, 
nor prohibited in either. 


(i) P. 1. 


And 
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And now, having done this Act of Cha- 
rity towards the Inquirer, which may pre- 
vent his future Pains, in puzzling and perplex- 
ing himſelf with the Study of the old Sta- 
tutes; I ſhall have Reaſon to expect, in re- 
turn, his good Leave to expoſtulate with him 
pretty freely on the Uſe, he proceeds to make 
of this unhappy Blunder. For, plumed with 
the vain Conceit of the Univerſity's reſting 
their Claim on the ſole expreſs Authority of 
Statute, he goes on, to inſult ſo conſiderable 
a Body of Men, in the moſt opprobrious 
Manner ; as guilty of the moſt abſurd and ir- 
reverent Behaviour, as well towards: our il- 
luſtrious Chancellor himſelf, as the Vice-' 
Chancellor, and his Brethren, the Heads of 
Colleges, What I mean, is in relation to 
the Grace, which the Aſſertors of the Right 
of Appeal thought fit to propoſe, in order to 
refer, the Deciſion! of this Point to the Ar- 
bitration of the Senate. He harangues, for 
ſeveral Pages, on what he calls, the Irregu- 
larity and Indecency of this Proceeding ;. and 
affects beſides, to cavil at the Subſtance: of 
what was propoſed in it. But, good Sir, 
where was the Irregularity of the Senate's 
preſuming to confirm, by their own Autho- 
rity, 


[45] | 
rity, a Right, eſſential to their Conſtitution, 
authorized by immemorial Preſcription; and 
which no ſingle Statute, they act under, in 
any Degree contradicts? Or, where was the 
Indecency of oppoſing the Exerciſe of that 
Power in the Vice-Chancellor, which is in- 
confiſtent with the very Nature of our Juriſ- 
diction; for which, he can plead the Sanction 
of u0 Statute ; and of which he was never 
rightfully poſſeſſed ? | | 
As to the Grace itſelf, the Subſtance of 
what it propoſed, was to this Effect: . That 
e the Right of Appeal, from the Sentence of 
*« the Vice-Chancellor to the Univerſity in ' 
« all Caſes, ſhould be confirmed to every 
% Member of the Univerſity ; but that this 
« Right, with regard to Perſons in ſtatu pu- 
te pillari, 'ſhould be exerciſed only by the 
Tutor of each Perſon, interpoſing in his 
« Name.” This, it ſeems, gives great Offence 
to the Inquirer; who, in his tender Concern | 
for the Authority of the ſupreme Magiſtrate, 
is perfectly ſhocked, to think of the Conſe- 
quences of ſuch a Right being acknowledged - 
and ĩs Prophet enough to foreſee, that it would 
bring the loweſt Diſgrace upon his Office, 
by warranting the Arraignment of him, as 
he 


TRL... 
he puts it before Delegates, upon no very impor- 
tant * V. But his Fears are as ground- 
leſs, as the Inſinutation, which he labours to 
convey under them, is impudent and unjuſt. 
For, though an Appeal be claimed ab; omni 
gravamine utcungue illato (which ſure is 
nothing but reaſonable, as the Statutes make 
no Diſtinction, and the Practice, as well 
as Lau of the Univerſity, equally authorizes 
Appeals in every Caſe) yet, why ſhould he 
throw himſelf into this unſeaſonable Panic, 
when all frivolous and, vexatious Appeals are 
expreſiy provided againſt, by a conſiderable 
pecuniary Caution, and when the Delegates 
themſelves are, in Effect, of the ſupreme 
Magiſtrate's own Appointment (I)? Would 
the Members of the Senate, does he think, 
appeal from 7 judicial Sentence, though - 


(4) p. 62. | - 

(1) Delegates are 1 by we Caput; and the Cafe! is, 
in efte, appointed by the Vice-Chance lorand Heads of Col- 
leges, who are commonly Parties in all Appellations. { See Star. 
De capite Eligendo.] So (as the Univerſity complained, in their 
Remonſtrance againſt this very Statute of Q. El/izabeth )“ when 
** they — 2 V. C. and Maſters of Houſes) offer wrong, and, 
* themſelves appoint Judges to redreſs that wrong ; it is too 
*« true, which Livy writeth in the State of Decemviri, fiquis 
* Collegam appell.iverit, (meaning Appius's Judgment) ab eo,ad 

1 venerit, ita diſceſſurum, tanquam pæniteret prioris de- 

* creto non fletiſſe“ C. C. C. MSS.} So little Reaſon 1s there 
.on the Part of the Vice-Chancellor, to fear any thing from par- 
| 4 Delegate: ! 


1 ever 


1 
ever ſo juſt and ſtatutable, on no very impor- 
tam Occaſiam, when a certain Expence is ne- 
ceffarily incurred, and when there could not 
be the leaſt Hopes of Redreſs? Or, would 
any Tutor, can he imagine, who has a Charac- 
ter to maintain, and vho is not leſs concerned 
to ſupport good Order and Diſcipline, than 
che ſupreme Magiſtrate himſelf, interpoſe his 
Claim of Appeal for his Pupil, without, at 
leaſt, ſome fair and reaſonable Grounds? 

But the Inſinuation, as I obſerved, is ſtill 
more impudent, than his Apprehenſions are 
groundleſs. For what he would covertly ſig- 
nify under this impertinent Sollicitude for the 
Honour of the ſupreme Magiſtrate, is, that 

the Delegates, who are the Repreſentatives of 
the collective Body of the Univerſity, are un- 
worthy to take Cogniſance in any Caſe of the 
Acts of their Officer (m): Nay, that the 


(m) The Taquirer hath even had the Hardineſs to advance 
this in the plaineſt Terms. He harangues at * from p. 9. 
ing from the Deter mina- 


to 13. on the Impropriety of A 
tion — Superior to an Iaftrior; and, in another Place, p. 39. 

ides the Notion of Citing the ſupreme Magiſtrate before more 
ſupreme Delegates. But how different were che Sentiments of a 
late learned Civilian on this Head, from thoſe of this ſitele aca- 
demical Speaking of Mr CampbelF; Caſe, in 1725. 
There is, ſays he, a Subordination of Juriſdiction in the Uni- 
* yerfity. The Vice-Chancellor's Juriſdiction is inferior to that 
of the Senate ; and upon Mr C ſaying, that he _— 
ed to the Univerſity, the inferior Juriſdiction ceaſed and de- 
* volved to the Senate, even before the Inhibition. And, af- 


Members 
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Members of the Senate itſelf are a Company 
of factious, diſorderly, licentious Boys; who 
are impatient of any Authority themſelves, 
and would be ſure to concur in all Caſes to 
countenance the Irregularities of one another, 
or of the Vouth of the Place; by ſetting them 
looſe from all Reſtraint, which the Statutes 
and Diſcipline of the Univerſity have pro- 
vided againſt them. There is ſomething ſo 
outrageouſly inſolent in this Abuſe of the 
Body of the Univerſity; a Body conſiſting of 
three or four hundred Perſons; the youngeſt 
of which is of the Degree of Mafter of 
Arts; almoſt all of them Clergymen; and 
the greater Part of equal Age, and it may 
therefore be preſumed of equal Prudence, as 
many of the Heads themſelves ; that I ſhould 
be cautious. of charging it upon him, if he 
had not expreſſed himſelf in Terms too clear 
to be miſtaken. For he has the Aſſurance to 
advance in ſo many Words, that © f the 


* terwards in conſidering the ProQor's Inhibition; pen the Ap- 
«« peal, the Proctors repreſent the Univerſity, and are in that 
Caſe ſuperior to the V ice-Chancellor—And I am of Opinion, 
that the Delegates in Mr C-“ Cauſe may upon the Proc- 
**tor's Applying to them, Hee et ante omnia \ reverſe the 
** whole Proceedings againſt him, in the V. C's Court, as an 
« Attentat upon the Unit erfity's F uriſdidion; and may likewiſe 
< inflict ſuch Cenſure, as the Statutes impower them to make 
*« uſe of, for the Breach of the Inhibition; all Inhjbitions be- 
ing by Law, /ab pen juris et contemptũs. Dr. ANDREWS. 


F 2 « Perſon 
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1 Perſon who appribends himſelf to be aggriev- | 
« eg, may happen to be a Member of the 
« Senate, and, as ſuch, may poſhbly bear 
& with Indignation the Thought of having any 
« Part of his Conduct judicially animadverted 
c von; if it be further conſidered, that his 
te particular Friends and Acquaintance may 
e poſſibly think the ſame in his Caſe, and 
e that all the Advocates for, and the warm 
« Aſerters of Independency will be ſure to 
* think ſo in every Caſe, I do and muſt ſay, 
c. And, again, in the Words of the 
very provident Mr. Tabor, a little doting Re- 
giſtrary of the Univerſity, a Century or two 
ago; whoſe Mumpings this Writer has the 
Confidence to oppoſe, to the united Senſe of 
the Univerſity, at this Day:; What dan- 
« gerous Cure does that State hazard, when 
e for the ſullen Diſtemperature of one 
« active Member, the ruling Head muſt 
te bleed, that ſuffereth enough otherwiſe ; and 
* all the diſcontented Parts of the Body muſt 
* ſit in Judgment on it; nay, when Senſe 
e muſt diſapprove or diſallow the Acts of 
e Reaſen? If this Appeal be ſuffered and 
s eountenanced to pals current, farewell the 
« Power of Chancellor and Vice-Chancellor ; 
n young 28 of the Regent Houſe will 
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e and muſt judge, examine, and rule all; yea, 
their Cenſures or Judgments muſt ſtand or 
ebe diſallowed at their Will and Pleaſure. 
« Good Sir! by all means labour to ſmother 
« this Hydra; it will have more Heads than 
* we ſhall overcome, and breed a greater 
ce Miſchief than we are aware, in theſe Times 

of Liberty and Diſcontent (n).” 
Such are the Sentiments of this forward In- 
quirer of the Senate of the Univerſity of Cam- 
bridge: Sentiments, which muſt needs create 
in the Breaſt of any Man of Senſe, who is 
a meer Stranger to us, the ſtrongeſt Reſent- 
ment; and for his public Declaration of 
which, were the Author known and conſi- 
derable enough, he would judge him to de- 
ſerve the ſevereſt Cenſure, the Univerſity has 
it in its Power to inflict. But what muſt thoſe 
think, who have an Opportunity of knowing 
the Characters of the Men, whom he thus 
vilely traduces? Almoſt all of them Fellows 
of Colleges, many of them Tutors, whoſe 
Sobriety and good Behaviour have recom- 
mended them to Places of Truſt and Profit in 
their reſpective Colleges: Men, who are un- 
der the Obligation of Oaths, to maintain and 
Promote ſtatutable Diſci Y and Regularity; 

n) P. 

g who 


| [46 ] 

who are trained in the Habit of Reſtraining 
and Correcting academical Diſorders of all 
Kinds; and whoſe Situations and Intereſts re- 
quire them to be-as watchful to ſupport juſt 
Authority and good Order, at leaſt, as the 
Heads of Colleges, or the Officers of the Uni- 
verſity themſelves. And the Cenſure is the 
more grievous at this time of Day, when, by 
the Confeſſion of the Partizans of the Heads 
themſelves (o), extorted by the very Evidence 
of Fact and Truth, there never was a Time 
in which the elder Part of the Univerſity 
were more Sober, Temperate, and Regular ; 
when fewer Exceſſes of any Kind were charge- 
able on the Fellows of Colleges; or, indeed, 
when they were more prudent and exemplary, 
in. their Behaviour, in all reſpects. But the 
Charge is not only unjuſt, but has a direct 
Tendency to diſcredit and deſtroy that reaſon- 
able Authority in the Univerſity, which this 


4 We have this Conſeſſion from the candid Writer of Cen- 
rations on the late Regulations, c. I muſt enter, ſays 
he, upon this Subject with acknowledging, as I do with 
** equal Truth and Pleaſure, that there neger wa*, within my 
Remembrance. nor, I believe, within any one's Memory, 
*a ſet of more able and induſtrious Tutors than we have at 
* Preſent; more capa le of Diſcharging that uſeful Office 
or more diligent and careful in the Diſcharge of it, p. 12. 
And, again, | think there prevails in general and thro' all 
Degrees among us, a great Diſpoſition to Sobriety and Tem- 
perance, p. 14. | 


. - . * 


Prater, 
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Prater, if he means any thing by his Talk, 
would ſeem ambitious to ſupport. For how 
is the great Affair of Education and good 
Government in this Place to be carried on, 
but by Means of thole very Perſons, whom! 
he would repreſent in ſo ignominious a Light? 
For, certainly, how much ſoever the Uni- 
verſity may owe to the Heads of Colleges, in 
their Capacity of Legiſlators, yet, for the 
Execution of thoſe Laws which it ſeemeth 
| Good to their Wiſdoms to enact, they muſt 
ſtill depend on the Concurrence, I had almoſt 
faid, on the ſole Authority of their Inferiors. 
And how ſhall ſuch Authority be kept up, 
when they are thus upbraided, as Abettors 
of every Act of Licence; and repreſented to 
the younger Part of the Univerſity, as Pa- 
tronizers of that ungoverned independent 
Spirit, which it is their Office to reſtrain ? 
Nor can I think ſo ill of the Policy of theſe 
great Lawgivers, as to believe that they will 
chuſe to concur with this officious Inquirer, 
in repreſenting them in ſuch a Light. For 
what will become of that balmy Eaſe and 
Quiet, in which theſe ſovereign Guides of 
Youth ſo delight to wrap themſelves, if the 
Care of Government muſt, after all, devolve on 
their Shoulders; when a Courſe of injurious 
Calumnies ſhall have diſabled their ſubordinate 


Miniſters 
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Miniſters from taking their Place, and bearing, 
as at preſent they moſt commonly do, the full 
Weight of it? | 
But to return to the Grace itſelf, from 
3 this Reviler's Treatment of the whole 
Body of the Univerſity has a little diverted 
me. He labours- much, as I obſerved, to 
impreſs on the Reader's Mind, the Opinion 
of the frightful Conſequences, with which a 
Right of Appeal! in all Caſes would be attend- 
ed: and to give a Sanction to theſe Fears, he 
alledges the Authority of the learned Gentle- 
men of the long Robe, who, it ſeems, have 
pointed out the Abſurdity of ſuch a Practice 
and the pernicious Effects of it (). But what 
is all this tragical Declamation to the Purpoſe? 
where is the Senſe, as I before aſked, in ſup- 
poling the Univerſity Senate Would concur in 
every Attempt of its idle and diſorderly Mem- 
bers, to get themſelves relieved from a de- 
ſerved and ſtatutable Cenſure? Or, how 
ſhould thoſe learned Gentlemen, whoſe Robe 
he ſtill hangs upon, be better able to judge of 
the Expediency of this Practice, than the 
Senate of the Univerſity itſelf? Indeed he 
thinks the Abſurdity of this Right of calling 


the ſupreme Officer of the Univerſity to Ac- 


count for his judicial Determinations, the 
P. 64. 


more 
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more glaring, in T3 as, even in private 
Colleges, no AZ Diſcipline & the Head, he 
fancies, was ever liable to be reverſed by any 
of the ſubordinate Members : Nay, he is per- 
ſuaded, that his good Friend, the Fellow of 
a College, for whoſe Inſtruction all this is de- 
ſigned, were be even authorized to new model 
the Statutes of hrs own College, would not- 
chuſe to veſt in bis Brethren, the Fellows, : 
ſuch a Power of controlling the Afts of the. 
Maſter (q). What the Colleges are, which, 
are here glanced at, and which leave the Maſ- 
ter full Power to exerciſe every Act of Diſci-. | 
pline without Control, the Inquirer himſelf, 

beſt knows. For my Part, J have always 
underſtood, that As of Cenſure, i in all pri- 
vate Societies, ſuch Acts, I mean, as are of 4 
Conſequence to the Reputation and Intereſts. 
of their. Members, are not left to the Caprice 
of the Maſter, but are paſſed by the joint 
Authority and Concurrence of the Society 
itſelf. Unleſs, perhaps, I am to except one 
little College; in which, it is ſaid, the Maſter 
claims to himſelf this ſovereign and uncon- 
trollable Authority. But, then this is no 
fair Precedent. For the Members of the 
College have nothing to apptehend from a 
(9) P. 23. | 

G licentious 
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licentious d wanton Abuſe of ſuch Power 3 


as well on Account of the known Candour, 
Equity, and Moderation of the worthy Preſi- 
dent of that Society, as for that a few Exer- 
tions of it would leave him no een to pre- 
inde over. | 
But whatever may be the Caſe of this one 
Foundation ; the deſpotic Form is not, I be- 
lieve, Aatutable i in any other. Nay, the Au- 
thority of the Fellows to control the Acts of 
their Head, in ſom@#Colleges,' I have been 
told, goes ſo far, that they are even impow- 
_ ered, in Caſe of an utter Inability (ſuch as 
may ariſe from extreme Folly, Dotage, or 
the like) ro govern prudently, to remove him 
forthwith from his Place. And ſurely this 
muſt be deemed a wiſe and ſober Inſtitution ; 
at leaſt, were I authorized to new model the 
Statutes of any College which wanted it, it is 
fuch an one, as I Jhould certainly chuſe to veſt 


in it. 

But there is one Circumſtance in Wh Grace, 
which, it ſeems, provokes his more eſpecial 
Diſite. And, unluckily, it is one, Which 
any other, who conſidered the Tenor of it, 
Sd be likely enough more eſpecially to 
approve; as ſhewing the ſingular Moderation, 


and good Temper of the Perſons, who pro- 
poſed 
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poſed the Grace, and as ſtudiouſly contrived 
to prevent all Imaginable Abuſes of it. It is, 
that the Right of Undergraduates to Appeal, 
ſhould be exerciſed no otherwiſe, than by the 
Inter poſition of tbeir Tutors (r). A Provi- 
ſion of great Prudence; and which the Pro- 
poſers of the Grace, in their Concern to ſup- 
port Authority, and juſt Government, pur- 
poſely made to obviate the only Abuſes that 
could be poſſibly apprehended from it. For, 
if the wanton Exerciſe of the Right to Ap- 
peal, were to be feared from any Quarter, it 
certainly muſt be from the inferior Members; 
whoſe Youth and Inexperience might make 
them forward to appeal from any Cenſure, 
however reaſonable; and of which therefore, 
the Tutor of the Perſon cenſured, who is un- 
der all the Ties of Intereſt and Duty, to act diſ- 
creetly and warily, is left to judge: Yet this 
Proviſion, wiſe and moderate as it is, appears 
to the Inquirer extremely ſtrange ; becauſe, by 
Means of ſuch a Limitation, a Tutor might 
prevent his Pupil from appealing in any Caſe, 
though the ſupreme Magiſtrate of the Univer- 
* fity would be empowered to prevent it in none 
As if the Judge who paſſed the Sentence, and 
was therefore concerned to ſupport it, were as 
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Il 3 fit to determine, whether the Party aggrieved 
; ſhould have the Liberty to appeal from it, as 
an indifferent Perſon, who had no Concern 
at all in it. Nay the Tutor, as was obſerved, 
would be obliged, by a Regard to his own 
Authority and Character, and (I would add, 
but that the Inquirer is pleaſed to make no Ac- 
count of that (s) Obligation) by the Religion of 
an Oath, to proceed with all imaginable Cau- 
tion, in adviſing him to ſuch a Step. 
In every View, then, this Objection to the 
Grace muſt appear very unaccountable. And 


(s) % You will urge — that, as a previous Oath muſt be taken 
* by the Tutor, that he believes in bis Conſcience, that his Pupil 
< has ajuſt Cauſe of Appeal, all Appeals would by this Means 
be prevented, but ſuch as were founded upon good Reaſons. 
Fut the 1 this Argument will not be thought very 
1 if, oc. 
er, I can eaſily gueſs the Sentiments, which muſt ariſe 
-in thee, at a Sight of this ſhocking Paragraph. But think not, 
I have abuſed thee in this Citation. They are the Author's 
own Words, as they lie in p. 65. of the Inguiry. Well, but his 
Reaſon. Why, © if it be remembered, that, though Oaths of 
* this Kind were exacted in Order to prevent the frequency of 
Appeals, they by no Means had their proper Effect, the 
* (ame Number having been commenced for the three Years 
« next after this Regulation, as in that towards the Cloſe of 
4. which it was firſt made. This Proviſion of Oaths had not, 
he ſays, its proper Effect. And how does this appear? Why, 
becauſe Appeals were as frequent afterwards, as before. Now 
any other would, ſurely, have inferred-from hence, that 
5 therefore the Appeals made were not without good Reaſon ** 
Not ſo the Inquirer, He is of another Spirit. Rather than give 
any Quarter to Appeals, let every Tutor in the Univerſity bean 
abandoned perjured Villain. In very Tenderneſs to this un- 
happy Writer, whoever he be, I forbear to preſs him farther 
on j 2 Subject. 
| I the 
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the rather, when the Reader | underſtands, 
that this Clauſe was with the greater Readi- 
neſs and Pleaſure inſerted into it, as the Vice- 
Chancellor himſelf, whoſe Goodneſs and Can- 
dour require no Encomiums of mine, had in- 
timated, and even declared, that a Proviſion 
of this Kind, was all the Reſtriction upon the 
Liberty of Appealing, which he wiſhed to ſee 
made to it, For this excellent Perſon was 
| ſo much convinced of the Propriety, and Ex- 
pediency of this Claim in general, that he 
very frankly profeſſed his Approbation of it, 
and only wanted to ſecure his Authority, where 
indeed the only Danger lay, from a torrent of 
Appeals, which, as he apprehended, might 
pour in upon him from the Younger Sort. 80 
that, I think, we ſhall hear no more of this 
Objection ; and I am even not without the 
fond Hopes, that, after this Information, the 
Inquirer himſelf, whatever Diſpleaſure he 
might conceive at this Part of the Grace be- 
fore, will now grow into good Humour with 
It. 


After all, one cannot but ſuſpect, that the 
Inquirer muſt have ſome better Reaſon for 
his ſtrong Antipathy to this Grace, than any 
that has yet appeared. The violent Heat, it 
puts him into, whenever he touches upon it, 

2 81 demon- 
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demonſtrates, there muſt ſtill be ſomething 
at the Bottom of this Matter, which is the 
Object of juſt Offence. In looking narrowly 
For it, I found it at laſt, half ſmothered un- 
der a very ſhrewd and indirect Infinuation, 
which I ſhall bring to Light after having pre- 
ſented the Reader with his own Words. 
Ve ſee not how a Grace of this Kind could 
at be offered, conſiſtently with the Reſolu- 
« tion ſaid to have been taken at one of your 
« firſt Meetings, to aſſert the Right of Ap- 
« peal in ſuch a Manner, as was warranted 
« by the Statutes of the Univerfity : Nor am 
<« T leſs able to reconcile it with thoſe Profeſ- 
41 ſions of Deference and Ref pect, which at 
<« the ſame Time were thought proper to be 
* made for our great and illuſtrious Chancel- 
tc lor. No Perſon would receive a greater 
« Pleaſure than myſelf, from ſeeing all the 
« Members of the Univerſity, however d? d- 
« ed in other Points, agreed in enterta ng 
* the higheſt Sentiments of Regard and Ve- 
cc neration for him; but I confeſs, that this 
1 jg a Pleaſure I am not very likely to have, 
tc till one Set of Men ſhall be pleaſed to give 
« clearer and leſs queſtionable Teſtimonies of 
te this, than by oppoting every uſeful Regula- 
. tion he recommended, and endeavouring to 

| | « leflen 
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„ leſſen and curtail an Authority, which i is 
< only veſted in the Vice-Chancellor, as his 
«Repreſentative and Locum-tenens 7). 
- Here, then, we have all the Venom of his 
Heart, injedted i into one malignant Paragraph; 
which, under the Gilding of a Compliment, 
is to do its Office without Offence. And yet, 
it is plain enough, what he would infinuate. 
Tis neither more nor leſs, than that the Ad- 
vocates for this Right of Appeal, are an un- 
quiet, factious ſet of Perſons; bent on op- 
poſing all Meaſures, that tend to promote the 
Good of the Univerſity; and, to ſay all in 
one Word, liſted in a vile Cabal to'diſhon- 
our, revile, and abuſe their Chancellor him- 
ſelf. The Gentlemen, againſt'whom all this 
is levelled, muſt, I am perſuaded; hold ſuch 
ſenſeleſs and licentious Calumniesin ſuch Con- g 
tempt, that I ſhould not merit their Thanks, 
for attempting ſeriouſly to confute them. And 
yet I cannot help laying for them, that the 
Refolution, hinted at in this Place, was drawn 
up with ſo reſpectful a Regard to the Autho- 
rity of the Statutes, and to the Honour and 
Dignity of our great Chancellor, as, one ſhould 
think, might ſtop che Mouth of Malice it- 


0 P. 66. ä 
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Fel Yet all-this can be overlooked by our 
candid Inquirer. And on what Pretence ? 
why, becauſe ſome of thoſe Perſons, who 
came to ſuch a Reſolution, had different Sen- 
timents, it ſeems, of the Expediency of the 
late Regulations from this Writer; and becauſe 
this Claim of Appeals tends to leſſen the Au- 
thority of the Vice-Chancellor. For this he 
modeſtly calls oppoſing the Chancellor, and 


curtailing bis Power. 

Well then, the Crime is now out; and to | 
ſay the Truth, if it be a Crime, the Univer- 
ſity is deeply involved in it. For, when the 
late Regulations were firſt propoſed to the 
Conſideration of the Senate, a conſiderable. 
Maj jority were clearly of the ſame Opinion, 
as. theſe Culprits: and, with Regard to the 
preſent Claim, the Univerſity may be almoſt; 
ſaid to be unanimous in ſupporting it. But 
what, in the mean Time, muſt be this Scrib- 
bler's Sentiments of that moſt noble and il- 
luſtrious Perſon, for whoſe Honour he here 
profeſſes himſelf concerned ; and of whom, 
it ſeems, he can think ſo unworthily, as to 
believe, that a Liberty in judging, concerning 
the Expediency of ſome academical Laws, 
which he had the Goodneſs to propoſe to 
them, ſhould give Offence to one, who has 
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To 
bother Aim, than to ſerve the Univerſity, 
in-a Manner the moſt agreeable to their beſt 
Judgments ; and which, I am ſatisfied, they 
uſed the more freely on a full Perſuaſion; 
that ſuch Liberty could not be taken as an 
Inſtance of Diſreſpe& to him. This I ſhould 
not doubt to call, of itſelf, a ſufficient Confu- 
tation of the idle Calumny, But it comes 
with the worſt Grace imaginable, from a de- 
clared Enemy to the Right of Appeals; who 
muſt know, if he be at all acquainted with 
what paſſed at that Time, that the princi- 
pal Reaſon, which induced the Univerſity to 
oppoſe the Regulations, was the juſt Appre- 
henſion they were under, of an Encroachment 
on this very Right; not indeed from the Chan- 
cellor, who had no ſuch Intention, nor even 
any Knowledge of it; but from certain for- 
ward Directors in that Affair, who gave the 
cleareſt and leaſt queſtionable Proofs of their 
defigning to make the new Laws the Inſtru- 
ments of their own Tyranny, in this Reſpect. 
So that, if any Offence was given by the Uni- 
verſity on that Occaſion, the Blame of it ſhould 
fall elſewhere; and not on thoſe, on whom 
it is here ſo invidiouſly caft: Perſons, who, 
on every Occaſion, have teſtified the ſincereſt 
Honour for their Chancellor, who venerate 
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kim, as the Protector and Patron of the Uni- 


be called leſſening, which is but preven ing 
uſt 


T1. 


verſity; and would humbly co-operate with 


bim, to the Attaiument of thoſe good Ends, 


which it js his ſole Endeavour to promote, 
But what follows, if poſſible, is (till worſe, 
A ſecond Charge againſt the Univerſity, is, 


that they are endeavouring to leſſen, and cur- 


fail an Authority, which is only veſted in the 
Vice-Chanceller, as bis Reprefentative and Lo- 
cum tenens. What the collective Body would 
return to this Accuſation, I pretend not to 
ſay ; I have no Commiſſion to anſwer in their 
Name, But for myſelf and thoſe, whoſe 
Thoughts I have the Opportunity of know- 


ig on this Matter, I anſwer boldly, thus: 
That we are not in the leaſt apprehenſive 


of giving Offence to this great Perſon, who 
is more ſollicitous for the Maintenance of the 
juſt Rights of the Univerſity, than any other 

Member of it, by any reſpectful and mode- 


rate Endeavours, to aſſert our own reaſonable 
Privileges; that we are well aſſured, he ap- 


proves, and is ready to countenance all lack 
honeſt Endeayours ; and that, laſtly: and 
chiefly, we are therefore earneſt in our. E 
deayours to leſſen an Authority (if that mu 


its being — e it is veſted in, 
m 
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muſt be conſtantly exerciſed, by bis Repre- 
fentative. For, whatever Liberties he may 
preſume to take with the Aſſertors of this 
Claim, I will. venture to aſſure him, that, 
were unappealable Power itſelf to be exer- 
ciſed only by our Chancellor, who is too 
high in Rank, and too noble in Nature, to be 
under any Temptations of abuſing it, though 
we might ſtill think the Authority unreaſon- 
able and dangerous in itſelf, we ſhould eſ- 
teem ourſelves in perfect Security under him, 
and could ſafely truſt the Adminiſtration of 
it to his Care. But as the Perſon, who, -by 
our Conſtitution, is veſted with it, is, and 
muſt be a very imperfect Repreſentative of 
the Chancellor, in this, as well as other Re- 
ſpects, we hope to be forgiven by every equit- 
able Judge, if we are not forward to compli- 
ment ourſelves gut of our Ptivileges ; and have 
little Inclination to lodge our Liberties 1 in leſs 
worthy Hands. 
Aſter all, one would be glad to know a lit- 
tle more explicitely of this Writer, fince he 
profeſſes himſelf fo little fatisfied with the 
Conduct of the Univerſity, what thoſe clearer 
and leſt queſtionable Teſtimonies of their Re- 
gard for the Chancellor are, which he ſo loud- 

ly calls for ; and the Want of which, it ſeems, 
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hath made his Life ſo diſtaſteful and uneaſy 
to him. And I think, I durſt almoſt take 
upon me to gueſs at them. No doubt, they 
are ſuch as theſe : * That the Univerſity Se- 
nate would be pleaſed to make no Diſtinc- 
tion in any Caſe, between the ſupreme Ma- 
giſtrate and his Repreſentative, nay, and his 
Repreſentative's Repreſentatives — That 
they would courteouſly give that Honour to 
his Locum tenens or Locum tenentes, without 
perhaps one ſingle Merit to juſtify ſuch a 
Claim, which the illuſtrious Rank and Dig- 
nity of their Chancellor himſelf, his eminent 
Virtues, and Services to the Univerſity, all, 
conſpire to challenge and demand from them: 
.— In a Word « that the Univerſity would 
offer themſelves as willing Inſtruments, to 
carry into Execution every paltry Project, 
every low and ſelfiſh Deſign, which little 
Mien in Office are apt to form for them- 
ſelves; and all this under the Notion of its be- 
ing a Tribute of Reſpect to the ſupreme Ma- 
giſtrate, and an Inſtance of their Veneration 
for him. 

Such as theſe, I can W believe are the 
Teſtimonies of Reſpect, the Inquirer wiſhes 
to ſee paid to the Chancellor, and which, no 
_— would adminiſter that ſincere Pleaſure, 


which 
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which at preſent he divines (and, I truſt, truly) 
he is not very likely to have. But does he 

think, the Chancellor is to be abuſed by this 
thin Pretence of Reſpect? that true Great- 
neſs is to be taken by this meer Outſide of an 
officious and falſe Compliment? On the other 
hand, I dare be confident that nothing is 
more diſguſting to him than ſuch Syco- 
phancy ; and that he is fo far from allowing 
this Conduct in the Inquirer, that he even 
diſdains to have his Cauſe and Dignity ſo 
defended. For tho' (to uſe my Lord 
“ Bacon's Words on a like Occafion) J ob- 
« ſerve in his Book many Gloſſes, whereby 
« the Man would inſinuate himſelf into 
de his Favour; yet I find it to be ordinary, 
e that many preſſing and fawning Perſons do 
© miſconjecture of the Humour of Men in 
“ Authority; and many times ſeek to gratify 
« them with that, which they moſt diſlike.” 

But the Virulence of theſe malignant Ca- 
lumnies hath held me, on a very unneceſſary 
Argument, too long : I return again to the 
Inquirer, to whom I have but one Word or 


two more to ſay, and ſhall then take my fi- 
nal Leave of him. 


You have talked, Sir, very importantly 


of the pernicious Conſequences of a Right of 
Appeal in the Univerſity, The Reaſons, on 


which 


| [ 62 ] 
which you would ground theſe ſo anxious 
Fears, have been examined, and expoſed, as 
they deſerves. But granting that ſome ſlight, 
nay, that ſome conſiderable Inconveniencies 
might ariſe from it; were this any good 
Argument, think you, againſt the Subſiſtence 
of ſuch a Right? What would become of 
all the Liberties, which juſt Government 
leaves us, nay, of the Bleſſings and Privileges 
which indulgent Nature beſtows upon us, if 
the accidental and occaſional Abuſe of them 
were thought a Reaſon ſufficient to extort 


them out of their Hands? Should you not 
have conſidered, that @ Rigbt of Appeal is 


one of the moſt! important and valuable Rights, 
which Mankind enjoy in Society, and which, 

indeed, is almoſt eſſential to the very Being of 
it? And would you have this ſacred Claim, 
patronam illam et vindicem libertatis, as a 
great Antient calls it, rudely and inhumanly 
wreſted from us, on the frivolous Pretence of 
ſome poſlible, or even probable Abuſe? Had 

you been as converſant in the Civil Law, as 


an Inquirer into ſuch a Queſtion ſhould have 
been, you might have found Cauſe to enter- 
tain very different Opinions of it. For the 
great Maſters in that Science were as well 
aware, as you can be, that ſuch a Right was 

I liable 
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liable to ſome abuſe. But which of them 


ever thought this Conſideration, of Force 


enough to decry or aboliſh it? On the other 


hand, they acknowledge the Inconventence, . 


yet aſſert and vindicate the C/ e. Give me 
leave to refer you to one Paſſage, (you will 
find it L. 1. D. De Appell.) very expreſs to 
this Purpoſe, «* Appellandi uſus quam fit 
frequens quamque NECESSARIUS, nemo 
eſt qui neſciat : quippe cum iniquitatem ju- 
dicantium vel imperitiam re corrigat ; licet 
nonnunquam bene latas ſententias in pejus 
reformet, neque enim . utique melius pro- 
nuntiat, qui noviſſimus ſententiam laturus 
eft.” What will you ſay, now, to this? 
That Dian, who affirmed it, was a fac- 
tious, turbulent Boy? one of thoſe whom 
you diſgrace under the Name of the warm, 
Aſertors of Independency, and who bear with 
ndignation the Thought of having any Part 
of their Conduct judicially amimadverted up- 
on? I preſume to think, you would hardly ven- 
ture on this Aſſertion. Nay, I pleaſe myſelf 
with hoping, that when you have well conſi- 
dered this fo ſage and venerable Sentence of 
an antient Lawyer, you will even be diſpoſed to 


abate of your Vehemence in declaiming againſt 


ſuch, as go on bis Principles at this Day, 


Serioully, 
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- Serioully, Sir, it is a bad Cauſe you have 
engaged in. And, in meer Kindneſs to you, 
I would wiſh you to relinquiſh it with all 
Speed. The Claim itſelf of Appeals, as I 
have had the Honour to ſhew you, is of long 
and antient Date; indeed as antient as the 
Conſtitution of the Engliſb Government itſelf. 
Of what Conſequence you may chance to be 
in your political Capacity, it is impoſſible 
for me to ſay ; if you are of any, and ſhould 
proceed in theſe Inquiries, I ſhould go near 
to apprehend that the Houſe of Commons itſelf 
might take Umbrage at them; for the Riſe of 


that great Part of our Conſtitution is not 


uſually, I think, carried higher than the Point, 
from which the Right of Appeal hath here 
been deduced. Or, do you think you may 
fafely make free with the Conſtitution of an 
Univerſity, tho' it were dangerous meddling 
with that of the State itſelf? This may be 
true, indeed; but where is your Generoſity 
in the mean time? Why ſhould the Thoughts 
of Impunity encourage you to ſuch an Attack 
on the Rights and Privileges of a Body of 
Men, who, tho' unable to puniſh ſuch Of- 
fences againſt themſelves, as they deſerve, 
have yet been generally ſecured from all Out- 
rage by the very Regard and Reverence, 
which 
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which the Public hath ever paid to them? In 
a Word (for I would not hold you longer 
from your neceſſary Avocations)it may be worth 


your Inquiry, when you ſhall think fit to ſally 
forth on another Adventure, what the Learn- 


ed of Great Britain have done, that they 
ſhould have their Liberties written and in- 
veighed againſt in ſo outrageous a Manner; 


and amidſt the ſecureſt Enjoyment of every 


civil Right under the juſteſt and moſt equal 
Government in the World, what peculiar Cir- 
cumſtances of Offence have fo inflamed the 
Guilt of the Scholars of this Land, that they, 
of all his Majeſty's good Subjects, ſhould de- 
ſerve to be the only Slaves. 
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